 SEQ CHAPTER \h \r 1STATE OF VERMONT

PUBLIC SERVICE BOARD

Docket No. 6860

Petitions of Vermont Electric Power Company, Inc. (“VELCO”) and Green Mountain Power Corporation (“GMP”) for a Certificate of Public Good authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said project to include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the construction of a 115 kV transmission line to replace a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown, to Barre, Vermont AND amendment to VELCO petition to provide for: (1) proposed modifications to the route of the line between New Haven and South Burlington, specifically in the City of Vergennes and the Towns of Ferrisburgh, Charlotte and Shelburne; (2) proposed changes to the substations located in Vergennes, Shelburne, Charlotte and South Burlington; and (3) proposed changes to pole heights.

THE CITY OF VERGENNES’ PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
NOW COMES the City of Vergennes, by and through its attorneys, Stitzel, Page & Fletcher, P.C., and asks this Board to adopt the following proposed findings of fact, conclusions of law and order in connection with the above-referenced matter.

Proposed Findings Regarding Original Route

1. Renny Perry is the City Manager for the City of Vergennes.  Supplemental Direct Testimony, R. Perry (5/20/04), p. 1.  As such, he is responsible for the management of all of the daily operations of the City.
2. Vergennes is populated by approximately 2,800 people, almost 200 businesses, and 3 major industries confined within an area less than 2 square miles.  Most of the City(s central business/public area is listed on the National Register of Historic Places.  Id., at 4.
3. The Vergennes Municipal Development Plan (1997) was admitted as an exhibit in this proceeding as VELCO-DR-14.  Other documents relevant to the City include the Lake Champlain Bylaws Addison County Corridor Management Plan (RP-2), Shaping the Future of Downtown Vergennes (RP-3) and the Vergennes Gateway Plan Project Report (RP-4).  By agreement of the Board and the parties, the introduction and possible admission of Exhibits RP-1 through RP-4, as well as Mr. Perry’s December 2003 direct testimony, were deferred pending Board review of the so-called Re-Route proposal.  If the Board declines to approve the Vergennes Re-Route, there will be a further opportunity for the parties to be heard on VELCO’s original proposal.  Tr. 6/11/04 (AM) at pp. 25-29.
4. VELCO(s original route for the NRP entered the City of Vergennes (“City”) from the Town of Waltham to the south, proceeded in a generally northerly direction along the Otter Creek through populated sections of the City, traversed the Otter Creek Basin through Vergennes( vital and resurgent downtown/historic district, and then proceeded northeasterly into Ferrisburgh.  Supplemental Direct Testimony, R. Perry (5/20/04), pp. 2-3.
5. Installation of the 115 kV lines through Vergennes would have resulted in the removal of the 34.5 kV and 46 kV GMP lines now in the City and removal of most of the poles and structures for these existing lines.  However, the lower 34.5 kV and 46 kV poles and structures would have been replaced with considerably taller poles and structures for the 115 kV lines, and a larger substation would have been constructed in downtown Vergennes at the site of the present GMP substation. Direct Testimony, D. Boers (06/05/03), pp. 19-25.
6. The impact of the original NRP route on the City and its historic downtown district would have been significant, and detrimental.  The City(s historic downtown and the Otter Creek basin are not logical locations for the installation of a 115 kV transmission corridor or for a substation.  The original proposal would have created a substation more than twice the size of the existing facility.  The expanded substation would have been a blight on the Otter Creek Basin because it would have been extremely difficult to mitigate the visual impact to users of the near by Falls Park and boaters in the basin.  It would have also necessitated moving an historic building.  The high voltage facility also would have been very close to a highly utilized City recreational park. Supplemental Direct Testimony, R. Perry (5/20/04), p. 4.

7. There has been considerable public and private investment made in the Otter Creek Basin, and the area is full of significant historic assets.  The location of the transmission lines and the associated substation for the original NRP route make effective aesthetic mitigation of these features difficult, if not impossible.  Id., at 2. 
8. The Vergennes City Council voted to oppose the NRP as originally designed and proposed, and encouraged VELCO to seek, alternate routes.  R. Perry, Tr. (6/11/2004) (AM), p. 37
Proposed Findings Regarding NRP Re-Route 

9. An alternate route proposal (along the railroad corridor from New Haven to Ferrisburgh) emerged from discussions among the City, VELCO, GMP and, on at least one occasion, the Department of Public Service.  Supplemental Direct Testimony, R. Perry (5/20/04), p. 2.
10. In February, 2004, VELCO supplemented its filing and specified an alternate route for the 115kV line from New Haven to Ferrisburgh (the “Re-Route”) that eliminates placing the NRP in the historic and downtown business areas of the City.  Instead, the 115 kV lines generally follow the railroad tracks from New Haven to Ferrisburgh.  Id., p. 1.
11. In connection with the Re-Route, the City inventoried the number of (facilities/structures( in the City located within 150 feet of the originally proposed line (using the center of the existing right-of-way as the location of the (line().  It determined that there are 25 residences, 3 businesses, and 5 city parks within this corridor.  Four (4) of the City(s five (5) parks are located directly under the original route.  While the New Haven-Ferrisburgh Re-Route shifts the NRP into Ferrisburgh, that change affects 3 Ferrisburgh residences and 1 business within a similar 150 foot (band(.  If the (area of impact( is widened to a band of 500 feet, there are 222 Vergennes residences impacted by the original NRP, while there are 10 impacted residences in Ferrisburgh. Id., p. 4.
12. By resolution, City Council voted to support the line route depicted in the VELCO  proposal.  Vergennes Exhibit RP-5.  The Addison County Regional Planning Commission also filed testimony in this proceeding stating that it generally supports the Re-Route proposal.  Direct Testimony, A. Lougee (12/16/03), pp. 2-3. 

13. No other alternative routes for the NRP have been proposed to the City, nor has the City identified other alternative routes for the NRP.  The City has relied upon VELCO(s testimony to the effect that the reroute from New Haven to Ferrisburgh is a viable, reliable alternative route for the NRP.  Supplemental Direct Testimony, R. Perry (5/20/04), p. 3. 

14. The Vergennes alternative route is VELCO’s preferred alternative route over the NRP as originally filed (in this area).  T. Dunn, Tr. (06/10/04 (AM)) p. 36. 
15. The Vergennes Re-Route is strongly recommended by VELCO’s historic preservation consultants (Boyle and Henry) because it has significantly less disruptive effects on the historic built environment in Vergennes.  The original route through Vergennes would have “exerted either adverse or possibly undue adverse effects on several historic properties, and would require extensive mitigation to offset those effects.” VELCO Northwest Reliability Project Analysis of Visual Impacts Associated With an Upgrade to VELCO High Voltage Transmission Systems on Historic Properties Listed in the Vermont State Register of Historic Places, Hugh Henry & T.J. Boyle & Associates, June 8, 2004 VELCO - Cross-Erlich-2, Vergennes Section.  
16. VELCO has adopted and endorses the assessment of Henry & Boyle, and believes that the Re-Route along the railroad corridor is significantly less disruptive to the historic environment in Vergennes. T. Dunn, Tr. (06/10/04 (PM)), p. 132.
17. The Agency of Natural Resources, Division of Historic Preservation, through  the testimony of Ms. Judith Erlich, Historic Preservation Review Coordinator for the State of Vermont, believes that the Vergennes Re-Route “will clearly lessen impacts to historic standing structures (in Vergennes) since it avoids the historic downtown.”  Prefiled Supplemental Direct Testimony J. Erlich (05/20/04) p. 3.
18. Ms. Erlich expressed the view that ANR concurs with the assessments made in the Henry & Boyle report concerning the potential historic structures impacts on Vergennes associated with the original NRP route.  J. Erlich, Tr. (06/10/04 (PM)),  pp. 132-33.
19. The City did not use its discussions regarding relocation of the 115kV NRP as a “lever” to have the GMP distribution lines along Main Street in Vergennes placed underground.  However, separate discussions have occurred, and Vergennes is hopeful that eventually GMP will remove its distribution lines from Main Street.  R. Perry, Tr. (06/11/04 (AM)), pp. 38-39.

20. The proposed re-routed NRP 115 kV transmission line will enter the City of Vergennes from the southeast, from Ferrisburgh, paralleling the railroad corridor to a point near Kennedy Brothers Factory.  From there it will traverse a few spans to the location of the new Vergennes Substation. Supplemental Testimony, T. Boyle (02/06/04) p. 2. 
21. An angle structure will be needed to support the conductors that cross over Route 22A just south of the railroad trestle.  This span would be approximately four hundred fifty feet to the take-off pole into the Vergennes 115 kV VELCO substation located near Kayhart Crossing.   Id.
22. The angle structure at the tracks will fit in with the existing grain elevator. VELCO Exhibit TJB-Supp(1)-1, Photo #16.   Because of the road curvature and a proposed planting near the top of the highway embankment west of Route 22A on the proposed site, it is VELCO’s belief that the substation should not be visible.  The relationship of the substation site to the above-mentioned grain elevator is depicted in VELCO Exhibit TJB-Supp(1)-1, Photo #17. Id.
23. From the substation, the 115 kV line would head north by following the hedgerow on the east side of the lot and rejoin the railroad corridor at mile 7.8, where the 115 kV line in the original filing joined the railroad. Id.  

24. The Vermont Agency of Transportation and the Town of Ferrisburgh and the City have been working on a plan to relocate and “improve” an old train station in Ferrisburgh.  The new site, which will also host a commuter parking lot, is located on the east side of the railroad tracks adjacent to Kayhart Crossing and north of the proposed substation site.  VELCO Exhibit TJBA 2-4.  

25. Views from the train station/commuter lot can be screened by existing and proposed vegetation west of the tracks.  VELCO Exhibit TJBA 2-4; Rebuttal Testimony J. Donovan (07/02/04), at 5.  
Proposed Findings Regarding Re-Route Reliability
26. If the Re-Route is constructed, the City will be served (electrically) through a 1.6-mile 34.5 kV radial feed line coming from the new substation location at Kayhart Crossing (north on Route 22A).  T. Ceccini, Tr. (06/14/04 (AM)), p. 89.
27. The existing line for the eventual radial connection is in very good condition and meets all applicable safety standards and clearances in its present condition. T. Ceccini, Tr. (06/14/04 (AM)), p. 70.  
28. The GMP 34.5 kV line, which connects to the existing GMP Vergennes Substation, would exit the substation and travel northerly for two spans, then angle to the west ninety degrees to follow an east-west lot line and a driveway for approximately sixteen hundred feet to the existing 34.5 kV GMP corridor on Botsford Road.  Id., at p. 76; Supplemental Testimony, T. Boyle (02/06/04) p. 5.
29. Service to a Vermont municipality through a 34.5 kV radial feed is not unprecedented.  GMP provides electric service to twelve Vermont municipalities, including Montpelier, using radial feeds.  The 1.6-mile length of the radial feed contemplated for Vergennes (1.6 miles) is the midpoint in length.  T. Ceccini, Tr. (06/14/04 (AM)), p. 88-89; R. Perry, Tr. (06/11/04), p. 35.  

30. GMP will take steps to lower the expected frequency and duration of outages on the radial feed, including giving special attention to right of way clearing and pole maintenance, storing materials needed for line repair at its Vergennes Service Center, and developing procedures to utilize the Vergennes diesel black start capability.  Supplemental Testimony, T. Ceccini (02/06/04), p.4;  T. Ceccini, Tr. (06/14/04 (AM)), p. 97.  
31. As a result of the radial feed (versus looped feed), electric service to the City will not be as reliable as it would have been with a looped 115 kV circuit. Supplemental Testimony, T. Ceccini (02/06/04), pp. 3-4.   Nonetheless, with the mitigation proposed by GMP, the proposed Re-Route would provide a higher level of reliability to the Vergennes substation than exists today, while precluding a 115 kV line from traversing through the City’s river basin area. Supplemental Direct Testimony, G. Smith and S. Litkovitz, (05/20/04), p. 5.
32. Outages on the 1.6-mile 34.5 kV radial feed to Vergennes would have no impact on the other substations supplied by the 115 kV path from New Haven to Queen City, and would have no impact on the overall operation of the bulk transmission system.  Id. 
33. GMP expects reliability of this radial feed configuration to be “very good.”  The recurrence interval for a fault on the existing 6-mile New Haven to Vergennes line is once every 3.37 years; the expected recurrence interval for faults on the Vergennes radial feed line is estimated at once every 12.65 years.  (Supplemental Testimony, T. Ceccini (02/06/04), pp. 3-4.
34. VELCO believes that service reliability to the City will be adequate with the radial service, given the equipment to be installed at the new substation and the newer poles, conductors and related equipment.  Supplemental Testimony, T. Dunn (02/06/04) p. 5. 

35. The Department of Public Service (“DPS”) believes that the reliability of the post-NRP service to Vergennes will be reasonable. Supplemental Direct Testimony, G. Smith and S. Litkovitz, (05/20/04), pp. 5-6.

36. The City believes that its service will be as reliable, or more reliable, than its present electric service.  R. Perry, Tr. (06/11/04 (AM)), pp. 35-36.
Proposed Findings Regarding Alternate Substation Site
37. As an element of its Re-Route filing, VELCO has proposed to construct a new 115/34.5 kV substation near Kayhart Crossing, a (Gateway to Vergennes,( at the beginning of Route 22A.  Direct Testimony, D. Boers (02/06/04), p.  2.  The new site location is shown on the orthophoto submitted as VELCO Exhibit TD-Supp (1)-4.  It is also depicted on TJBA 2-3 and 2-4, aesthetic mitigation plans for the Vergennes Substation and North Ferrisburgh Train Station, respectively. VELCO Exhibits TD-Supp (1)-4 and TJBA 2-3 and 2-4.
38. The substation lot is a flat plateau mostly screened by softwoods and hardwoods to the south and west, offering excellent screening from Route 22A and the surrounding area.  The crossing from the railroad to the substation is not expected to be noticeable from Route 22A.  Id.; see also, VELCO Exhibit TJB-Supp(1)-1, Photo #15.  
39. VELCO’s Vergennes Substation Mitigation Plan, TJBA 2-3, states that “the subsite is not likely to be seen south of the Railroad.  Screen planting will mitigate the substation from further east on 22A before descending under the railroad bridge.”  Proposed mitigation measures include “(1) subsite as far southwest as possible; (2) selective clearing; (3) vegetative management; and (4) screen planting.”  VELCO’s proposed screen planting is shown on Exhibits TJBA 2-3 and 2-4. VELCO Exhibit TJBA 2-3.
40. The configuration of the new substation will accommodate a low profile four-position ring bus, including future 12.47 kV service, and space to accommodate a 115/34.5 kV “mobile substation”.  New 115 kV equipment will consist of two tubular steel 115 kV line dead-end structures, 115 kV bus support structures, three 115 kV circuit breakers with associated disconnect switches, one normally energized 115/34.5 kV transformer, and one spare (normally de-energized) 115/34.5kV transformer.  115kV disconnect switches will be located on both the high and low sides of each transformer and one voltage transformer will be connected to the ring bus position where the 115/34.5kV transformers are connected. The proposed 115 kV line between the Ferrisburgh Substation and the New Haven Substation will loop in and out of the substation and will require two motor operated disconnect switches, six surge arrestors, and six potential transformers.  Direct Testimony, D. Boers (02/06/04), p. 3.

41. The 34.5 kV side of the new substation will require one tubular steel 34.5 kV line dead-end structure, 34.5 kV bus support structures, one 34.5 kV circuit breaker with associated disconnect switches, three potential transformers for protective relaying and control, and one station service transformer for station AC auxiliary power purposes. Id.
42. A new 24’ x 30’ single-story control building will be required to house a new control system to include redundant control panels and cabling. All new steel structures, including the control building and equipment supports, will be connected to a new station ground grid. Id., at 3-4.
43. The property under consideration for the new Vergennes Substation is approximately 19 acres with frontage access to Route 22A (Main Street), in the City of Vergennes.  The new substation enclosure fence will be approximately 240’ by 280’, requiring approximately 1.8 acres of improved grading at the rear of the property.  The natural terrain across the proposed site generally slopes from north to south to a natural drainage ditch. The improved site can be graded to accommodate both the off-site and on-site drainage without requiring substantial earthwork. Id., at 4.
44. VELCO estimates that the cost of the proposed line reroute is approximately $261,400 less than the cost of the line in the original proposal, whereas the cost to construct the new Vergennes substation is estimated to be approximately $1,236,000 more than the original proposal.  However, VELCO’s original Vergennes substation proposal contemplated open air bus work and a sizable expansion of the footprint.  Given the concerns about aesthetic and land use impacts at this site expressed by several intervenors, it is conceivable that the use of alternative technology to reduce these impacts might have been necessary.  One likely technology is gas insulated switchgear that would allow for the required electrical expansion while using a smaller footprint.  The cost of this equipment, however, would be substantially more expensive than the original estimate.  Supplemental Testimony, T. Dunn (02/06/04), pp.  6, 10. 
45. The City believes that the Re-Route route/location is superior to any route/location that would take the line though the Vergennes downtown/Otter Creek Basin Area. The original VELCO proposal would have created a substation more than twice the size of the existing facility, which would have been a blight on the Otter Creek Basin.  The high voltage facility would have been very close to a highly utilized City recreational park, and its size would have made it extremely difficult to mitigate the visual impacts of that facility on users of the Falls Park and boaters in the basin.  It would have also necessitated moving an historic building.  Supplemental Direct Testimony, R. Perry (5/20/04), pp. 4-5. 
46. The City is concerned that the new substation and lines be adequately screened by natural vegetation and proposed plantings, and therefore asks the Board to impose appropriate conditions in any Certificate of Public Good (“CPG”) that it may issue for the NRP to ensure that the aesthetic value of the Kayhart Crossing area is protected.  Id., at 5.
Discussion of Applicable Legal Standards
This case involves a petition by VELCO and GMP to construct an electric transmission facility.  Under Vermont law, no company may begin site preparation for, or construction of, an electric transmission facility, nor exercise the right of eminent domain in connection with site preparation for, or construction of, such a facility, unless this Board first finds that the same will promote the general good of the state and issues a certificate to that effect.  30 V.S.A. § 248(a)(2)(A), (B); PSB Docket 6792 (Northern Loop Project), 7/17/03, at 35.  Section 248 provides that before this Board may issue a Certificate of Public Good, “it shall find that the purchase, investment or construction” proposed/presented in the petition meets each of the criteria enumerated in subsections (b)(1)-(10).  


The NRP is the first major transmission project in Vermont in nearly twenty years.  As detailed in the Petition, the PV-20 was constructed in 1957, and over the succeeding 28 years, three other transmission projects were added to the system in Vermont.  Direct Testimony of T. Dunn 06/05/03 at 4-5.  None of those projects matches the scope or complexity of the NRP.

 
To grant a Certificate of Public Good, this Board must interpret and apply the statutory language of § 248.  As the Vermont Supreme Court has recently observed:
[w]hen interpreting a statute, our principal objective is to implement legislative intent. Where legislative intent can be ascertained on its face, the statute must be enforced according to its terms without resort to statutory construction. Where there is ambiguity or uncertainty about legislative intent, we must consider the entire statute, including its subject matter, effects and consequences, as well as the reason for and spirit of the law. The legislative history and circumstances surrounding a statute's enactment, and the legislative policy it was designed to implement, can also be helpful in discerning legislative intent. 

In re Hinsdale Farms, Vermont Supreme Court Docket No. 02-566 (August, 13, 2004) at ¶5 (internal cites and quotes omitted).  The legislative intent underlying the language of § 248(b)(1)-(10) may generally be ascertained on the face of the statute.  As discussed below, however, certain terms contained therein/in § 248 are ambiguous, and may require this Board to resort to rules of construction to ascertain their meaning.    
   
30 V.S.A. § 248(b)(1)


Subsection (b)(1) of § 248 provides, in pertinent part, as follows:

(1) with respect to an in-state facility, [the purchase, investment or construction thereof] will not unduly interfere with the orderly development of the region with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of the municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.

By its plain language, subsection (b)(1) requires this Board to make a positive finding that a transmission project will not unduly interfere with orderly development in the region in which the project is proposed to be built.  In determining whether a project unduly interferes with orderly development, subsection (b)(1) specifically directs this Board to give “due consideration” to the “recommendations” and “land conservation measures” noted above.  

The concepts of “undue interference” and “due consideration” are undefined in Title 30, V.S.A.; their meaning is, arguably, ambiguous.  Black’s Law Dictionary (6th ed. 1990) defines undue, in part, as “more than necessary; not proper; illegal.”  Similarly, Black’s Law Dictionary (6th ed. 1990) defines due consideration to mean giving “such weight or significance to a particular factor as under the circumstances it seems to merit, and this involves discretion.”  See also Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992) (discussing and applying Black’s definition); Thoma v. Planning and Zoning Commission of Town of Canterbury, 626 A.2d 809, 813 (1993) (same).       

The Vermont Supreme Court has observed that “’due consideration’ for municipal legislative bodies . . . at least impliedly postulates that municipal enactments, in . . .  [this] specific area, are advisory rather than controlling.  City of South Burlington v. Vermont Electric Power Company, Inc., 133 Vt. 438, 447 (1975).  Recently, in evaluating compliance with subsection (b)(1), this Board has focused on the project’s consistency with the provisions of applicable local and regional plans and, to a lesser degree, on support for (or lack of opposition to) the project by legislative body of the affected municipality.  See e.g., PSB Docket No. 6976 (Petition of Entergy), 9/21/04, at 10-11; PSB Docket No. 6792 (Northern Loop Project), 7/17/03, at 10-11; PSB Docket No. 6603 (Joint Petition of Swanton Village, Inc. Elect. Dept.), 4/3/02, at 7-8.  
Thus, this Board, under appropriate circumstances, and in the exercise of its discretion, has the authority to deny a Certificate of Public Good where it determines that a project’s failure to comply with applicable/relevant/pertinent provisions of a local or regional plan would result undue interference with orderly development in the region in which a transmission project is located.
30 V.S.A. § 248(b)(5)


Subsection (b)(5) of Title 30, V.S.A. provides 

(5) with respect to an in-state facility, [the purchase, investment or construction thereof] will not have an undue adverse effect on esthetics, historic sites, air and water purity, the natural environmental and the public health and safety, with due consideration having been given to the criteria specified in 10 V.S.A. § 1424a(d) and § 6086(a)(1) through (8) and (9)(K)

By its plain language, subsection (b)(5) requires this Board to make positive findings that a proposed transmission project will not have an undue adverse effect on the topics listed above prior to issuing a Certificate of Public Good.    

In determining whether a project will have an undue adverse effect on the listed items, subsection (b)(5) specifically directs this Board to give “due consideration” to statutory criteria relating to “outstanding resource waters” and cited provisions of Act 250, respectively.  It is clear under the language of subsection (b)(5) that this Board must give the criteria specified in 10 V.S.A. §1424a(d) and §6086(a)(1) through (8) and (9)(K) more than passing notice.  See Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992).  As discussed above, however, the weight and significance to be accorded to evidence related to those criteria, under the circumstances of this case, is a matter of discretion for this Board. 

There are no outstanding resource waters at issue in this case.  Therefore, 10 V.S.A. § 1424a(d) is inapplicable in this proceeding. 

As noted above, Subsection (b)(5) of § 248 requires this Board to give due consideration to Criteria (a)(1)-(8) and (9)(K) of Act 250 (10 V.S.A., Chapter 151).  The full text of Criteria (a)(1)-(8) and (9)(K) is set forth on Appendix A attached hereto.  Of particular significance in this proceeding is Criterion 8 of Act 250, which requires the Board to find that a project “[w]ill not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and irreplaceable natural areas.”  10 V.S.A. § 6086(a)(8).

As the Environmental Board has noted,  SEQ CHAPTER \h \r 1application of Criterion 8 does not guarantee that views of a landscape will not change, or that the view one sees from one’s property will remain the same forever; but it does give reasonable consideration to a project’s visual impacts on neighbors, the community, and on Vermont’s special scenic resources.  See Re: John J. Flynn Estate and Keystone Development Corp. #4C0790-2-EB, Findings of Fact, Conclusions of Law and Order at 25 (5/4/04); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 36 (3/8/02); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order at 29 (2/22/01); Main Street Landing Company and City of Burlington,  #4C1068-EB, Findings of Fact, Conclusions of Law and Order at 17- 18 (11/20/01).  In that regard,  SEQ CHAPTER \h \r 1Criterion 8 requires evidence of impact not only from public viewing areas, but also of collective impacts from the private property of area residents under "general welfare" police powers.  Lawrence E. Thomas, #2W0644-EB (2/18/86).  Further, the Environmental Board has noted that  SEQ CHAPTER \h \r 1Criterion 8 was not intended to protect the natural beauty of only pristine areas of the state.  George Tardy, #5W0534 (3/21/80).

This Board has relied on the Environmental Board’s methodology, as articulated in the so-called Quechee Lakes decision, for evaluating whether a proposed project will have an “undue” adverse effect on the aesthetics or scenic and natural beauty of an area.  See Quechee Lakes Corporation, #3W0411-EB and 3W0439-EB (January 13, 1986) ( SEQ CHAPTER \h \r 1described and followed by the Vermont Supreme Court in In re Halnon, 174 Vt. 514 (2002);  In re McShinsky, 153 Vt. 586 (1990)).

In the Halnon case, the Vermont Supreme Court stated that “[f]or purposes of clarification” it would restate the proper Quechee test for determining whether a project will have an undue adverse effect on the aesthetics or scenic and natural beauty of an area.  Accordingly, the Supreme Court articulated the Quechee standard as follows:


The two-part Quechee test was first outlined by the Environmental Board in a previous case and has since been followed by this Court.  Under this test a determination must first be made as to whether a project will have an adverse impact on aesthetics and the scenic and natural beauty of an area because it would not be in harmony with its surroundings.  If the answer is in the affirmative the inquiry then advances to the second prong to determine if the adverse impact would be "undue."  Under the second prong an adverse impact is “undue” if any one of three questions is answered in the affirmative: 1) Does the project violate a clear, written community standard intended to preserve the aesthetics or scenic, natural beauty of the area? 2) Does the project offend the sensibilities of the average person? 3) Have the applicants failed to take generally available mitigating steps that a reasonable person would take to improve the harmony of the proposed project with its surroundings?  An affirmative answer to any one of the three inquiries under the second prong of the Quechee test means the project would have an undue adverse impact. 

In re Halnon, 174 Vt. 514, 515 (2002) (internal cites and quotes omitted). 

In its decision in In Re: Petition of Tom Halnon, CPG NM-25 (3/15/01), which the Supreme Court’s decision, supra, affirmed, this Board observed that the Environmental Board’s intent in adopting the first (i.e., “clear, written community standard”) test under the second prong of the Quechee analysis was 

[to] encourage towns to identify scenic resources that the community considered to be of special importance:  a wooded shoreline, a high ridge, or a scenic back road, for example.  These designations would assist the . . . Board in determining the scenic value of specific resources to a town, and would guide applicants as they design their projects.

Id. at 23.  Given the above, this Board noted that review under the first element of the Quechee analysis “should focus upon town standards to protect scenic resources of special importance rather than generalized language in a town plan or zoning ordinance.”  Id. at 24, n. 5.  Therefore, “[i]n cases where towns have adopted clear and specific standards . . . [this Board] will consider them.”  Id.    

With regard to the second (i.e., “offend the sensibilities of the average person”) test under the second prong of the Quechee analysis, the Vermont Supreme Court has observed that “the Board, and not the average person in the community, is required to determine whether a development will have an undue adverse impact on the aesthetics of an area.”  In re McShinsky, 153 Vt. 586, 592 (1990).  In making that determination, the Court observed, “the Board need not poll the populace or require vociferous local opposition in order to conclude that an average person would consider the project to be offensive.”  Id.  Instead, as the Environmental Court has frequently observed, a  SEQ CHAPTER \h \r 1project is shocking and offensive if it offends or shocks the sensibilities of the average person -- if it is so out of character with its surroundings that it significantly diminishes the aesthetic qualities of the area and therefore causes an adverse effect which is undue.  See e.g., Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order, at 20 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order, at 38 (3/8/02); In re McDonalds’s Corp. and Murphy Realty Co., Inc., #100012-2B-EB, Findings of Fact, Conclusions of Law and Order, at 22 (3/22/01); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order, at 35 (2/22/01); Robert B. & Deborah J. McShinsky, #3W0530-EB, Findings of Fact, Conclusions of Law and Order, at 9 (4/21/88), aff'd, In re McShinsky, 153 Vt. 586 (1990).

Applying the above-referenced “shocking and offensive” standard, this Board, in In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01), concluded that a wind turbine proposed for construction in a predominantly scenic, rural area would offend the sensibilities of the average person where it would be in the direct view from a neighboring residence, and would significantly diminish the neighbors’ enjoyment of the scenic view from their home.  On appeal, the Vermont Supreme Court concluded that, given the character of the area and impact on the neighbors, this Board did not did abuse its discretion in concluding that the proposed turbine would be shocking and offensive to the average person.  In re Halnon, 174 Vt. 514, 518 (2002).

With regard to the third (“generally available mitigating steps”) test under the second prong of the Quechee analysis, the Environmental Board's practice has been to require applicants to take generally available mitigating steps to reduce the negative aesthetic impact of a particular project.  See In re Stokes Communications Corp., 164 Vt. 30, 39 (1995), citing In re McShinsky, 153 Vt. 586, 591-92 (1990).  In other words, the Board asks whether an applicant has taken generally available mitigating steps to reduce aesthetic impacts on, and improve harmony of project with, the character of the area where it is proposed.  See Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order at 22 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43 (3/8/02).  More significantly, failure to take advantage of available alternatives may render an aesthetic impact unduly adverse. Stokes Communications, 164 Vt. at 39; In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01).  

Although the Environmental Board has not defined the term "generally available mitigating step," it has applied the term broadly. Id. (citing In re Denio, 158 Vt. 230, 240-41 (1992) (imposition of mitigating conditions, including requirement to retain open spaces and limit agricultural and forestry use, was reasonable under circumstances); In re Quechee Lakes, 154 Vt. 543, 546 (1990) (removal of installed skylights, construction of visual barriers and installation of nonglare glass were reasonable mitigating steps)).  Further, the Vermont Supreme Court has acknowledged that an alternative need not be formally recognized or widely available to be generally available. In re Stokes Communications Corp., 164 Vt. 30, 38 (1995).  Instead, "a generally available mitigating step is one that is reasonably feasible and does not frustrate the project's purpose or Act 250's goals." Id. at 39.  Where mitigating steps may be unaffordable or ineffective, it is within the Board's discretion to grant or deny a permit. Id. (citing 10 V.S.A. § 6086(c)).

In evaluating the sufficiency of mitigation, the Environmental Board looks at a project on its own merits, not in comparison to previous proposals, or to what could be built, or to other factors unrelated to project.  Indeed, the Environmental Board has observed that it cannot approve a project because it looks good by comparison to something worse, as this would reduce the Board's role to one of finding the lowest common denominator and then deciding whether a project rises above that level.  See The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43-44 (3/8/02); In re Southview Associates, 153 Vt. 171, 179 (1989).  What may be required to mitigate a project is highly case and context-specific.  See In re McDonalds’s Corp and Murphy Realty Co., Inc., #100012-2B-EB, FCO at 21 (3/22/01).  However, there are circumstances where a project has such a significant impact that no degree of mitigation will neutralize the impact.  Paul & Dale Percy, #5L0799-EB (3/20/86).  

In addition to the above, this Board has observed that its assessment of whether a particular project will have an “undue” adverse effect, based on the three tests set forth under the second prong of the Quechee analysis, “will be significantly informed by the overall societal benefits of the project.”  See Docket No. 6793 (Petition of Town of Stowe Elect. Dept., Inc.), 5/5/03 at 12.
  This “overall societal benefits” standard is not directly incorporated into the Board’s Quechee analysis.  Instead, it is separately considered, for the reasons discussed below.  

By law, in evaluating a project’s compliance with § 248(b)(5), this Board is required to give “due consideration” to Criterion 8 of Act 250.  Review of a project under Criterion 8 should proceed in accordance with the Quechee analysis, as articulated by the Environmental Board and adopted by the Vermont Supreme Court.  The Quechee analysis, by its terms, does not include cost-benefit balancing to assess whether a project will have an “undue” adverse effect.  Indeed, the Environmental Board has expressly rejected the argument that such an analysis is an appropriate consideration under Criterion 8.  See Mount Mansfield Co., Inc.,  SEQ CHAPTER \h \r 1#5L1125-4-EB, Findings of Fact, Conclusions of Law and Order (8/14/95) (holding that analysis of economic benefit not appropriate under Criterion 8).  Accordingly, for the purpose of evaluating a project’s impact under Criterion 8, this Board will not alter or add to the well-established components of the Quechee analysis.  Instead, the results of the Quechee analysis are simply another factor to inform a decision regarding whether the project will have an undue adverse esthetic impact under § 248(b)(5).  
This is not to suggest that cost-benefit balancing has no place under § 248(b)(5).  As noted above, this Board is only required to give “due consideration” to the results of the Quechee analysis under Criterion 8, and must independently assess, under § 248(b)(5), whether a project ultimately will have an “undue adverse effect on esthetics.”  Nothing in Vermont law prohibits this Board from informing its decision about whether a project’s effect is “undue” -- as that term is used in § 248(b)(5) -- by way of the balancing test that it has articulated.  Care must be used in employing such a balancing test, however.  The Legislative mandate to this Board is to ensure that the proposed project “will not have an undue adverse effect on esthetics.”  30 V.S.A. § 248(b)(5).  This standard would be rendered meaningless if this Board, in defining “undue,” always concluded, as a matter of course, that the more readily quantifiable “societal benefits” of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Wesco, Inc. v. Sorrell, Vermont Supreme Court Docket Nos. 2003-334 & 337 (Oct. 8, 2004) at ¶14 (“we favor interpretations of statutes that further fair, rational consequences and presume that the Legislature does not intend an interpretation that would lead to absurd or irrational consequences”).    

Discussion Regarding Burden of Proof

VELCO has suggested at various times in this proceeding that the burden of proof under the aesthetics component of § 248(b)(5) is on the intervenors.  That is not the case.  Under 10 V.S.A. § 6088, the burden of proof under Criteria 5 though 8 of Act 250 is on any party opposing the applicant to show an unreasonable or adverse effect.  10 V.S.A. § 6088.  Nothing in Title 30, however, directly or indirectly incorporates § 6088 in § 248, or suggests that any party other than the petitioner has the ultimate burden of proof under § 248.  Therefore, the burden of proof under all of the §248 criteria is on the Petitioners, VELCO and GMP.  In Re: Petition of Tom Halnon, CPG NM-25, at 17, 25 (3/15/01) (“We stress that the Applicant has the burden of proof in this case”).    
Conclusions of Law
30 V.S.A. § 248(b)(1)
Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO’s Re-Route proposal, as it pertains to the City of Vergennes, will not unduly interfere with the orderly development of the region, with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.  
The Vergennes Municipal Development Plan (VELCO-DR-14), at Chapter XI, includes a segment specifically pertaining to the Vergennes Falls and Otter Creek Basin Area.  VELCO has not included this segment in its excerpted materials.  Nonetheless, as indicated in VELCO-DR- 14, the Plan’s Statement of Goals and Objectives, at Page 2, provides: “Promote the thoughtful development of the Otter Creek Basin area and upper falls area including a [sic] provision of public access and protection of significant natural area.”  In addition, the Plan’s language regarding Historic and Scenic Resources, at Page 15, notes that “Vergennes has areas of high scenic value, especially in the Otter Creek Basin and in the Comfort Hill area.”   
There is a general consensus among the parties in this proceeding that the Vergennes Re-Route is superior to the original proposed route through the City of Vergennes.  The Re-Route is VELCO’s preferred route, and has been characterized by its historic preservation witnesses as a significant improvement over the original route in terms of its impact on historic sites.  As noted above, both the Vergennes City Council and the Addison County Regional Planning Commission have indicated their general preference for the Re-Route proposal over VELCO’s original route through the City.  Unlike the original route, the Re-Route largely avoids residential areas and the City’s downtown/historic district.  As a result, the Re-Route will have a much less significant impact on those areas (including the historic Otter Creek Basin area), that have been the focus of the City’s revitalization efforts and in which it has invested (or has plans to invest) considerable public resources.
The City understands that under the Re-Route proposal, it will be served by a radial, 34.5 kV line.  Based on the testimony of VELCO, GMP and DPS, the City is satisfied that it will continue to have reliable electric service under the Re-Route proposal; it does not believe that this element of the Re-Route will unduly interfere with orderly development in the region.  This Board agrees, provided that GMP takes steps to lower the expected frequency and duration of outages on the radial feed.  Consistent with Finding 30, above, these steps should include giving special attention to right of way clearing and pole maintenance, storing materials needed for line repair at its Vergennes Service Center, and developing procedures to utilize the Vergennes diesel black start capability.  With these measures in place, Vergennes should continue to have reliable electric service, notwithstanding the radial service line. 

30 V.S.A. § 248(b)(5) – Aesthetics, Historic Sites, Air & Water Purity, the Natural Environment and Public Health & Safety
Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO’s Re-Route proposal will not have an undue adverse effect on aesthetics, historic sites, the natural environment, and the public health and safety, with due consideration given to the criteria incorporated from 10 V.S.A. §§ 1424a(d) and 6086(a)(1) through (8) and (9)(K).  As noted above, there are no outstanding resource waters, as designated by the Vermont Water Resources Board, in the vicinity of the proposed project.  10 V.S.A. § 1424a.  In addition, the Re-Rroute proposal does not present any significant environmental or other issues under Act 250 Criterion (a)(1) through (7) and (8)(A).    

The standards applicable to review of the Vergennes Re-Route under Criterion 8 of Act 250 are described above.  The Re-Route is proposed generally to follow the railroad tracks through the City, crossing Route 22A just north of the Kennedy Brothers factory, before running into the substation near Kayhart Crossing.  Although portions of this route contain industrial/commercial elements, including some tall structures just east of the Route 22A crossing, the introduction of the NRP along other portions of the proposed route will have an adverse impact on aesthetics since it will introduce pole structures and a substation to previously undeveloped areas.  The question then becomes whether the adverse impact of the Vergennes Re-Route is undue.  As discussed below, this Board concludes that it is not.

As distinguished from the VELCO’s original route, which impacted the Otter Creek Basin area, there are no clear written community standards intended to preserve the aesthetics or scenic beauty of the areas in Vergennes affected by the Re-Route proposal.  Further, given the character of the Re-Route corridor, which includes the railroad and a number of commercial industrial structures, this Board concludes that, with appropriate mitigation (discussed below), the Re-Route will not offend the sensibilities of the average person.  Therefore the Re-Route meets the first and second tests of the second prong of the Quechee analysis.
With regard to the third test of the second prong of the Quechee test, this Board finds that VELCO has taken generally available mitigating steps that a reasonable person would take to improve the harmony of the proposed project with its surroundings.  As shown on Exhibits TJBA 2-3 and 2-4, VELCO is proposing to install significant screening to mitigate views of the substation from Route 22A, the planned train depot/park and ride facility, and other adjoining properties, and to site the substation as far to the southwest as possible.  VELCO shall be required, as a condition of approval, to develop the substation site and Re-Route corridor in the manner shown on the above-referenced mitigation plans.  If the project is so developed, it will not have an undue adverse effect on the aesthetics and scenic beauty of the Re-Route area.
10 V.S.A. § 6086(a)(9)(K)
Based on the foregoing findings of fact, this Board concludes that the proposed Re-Route project will have no negative impact on any governmental or public facilities and, therefore, it will not unnecessarily or unreasonably endanger the public or quasi-public investments in any governmental public utility facilities, services, or lands, or materially jeopardize or interfere with the function, efficiency, safety of, or the public’s use or enjoyment of or access to such facilities, services or lands.  
As noted above, the only public facilities located in close proximity to the Vergennes Re-Route are Route 22A and the planned train depot/park and ride facility.  If VELCO implements the aesthetic mitigation measures described in its mitigation plans, TJBA 2-3 and 2-4, the Re-Route proposal will not have a negative impact on those facilities.  This is in contrast to VELCO’s original route and the facilities associated therewith, which had the very real potential to unnecessarily or unreasonably interfere with the substantial public and quasi-public investment already made in (and further investment planned for) the Otter Creek Basin area, and that materially jeopardized the public’s use and enjoyment of the public facilities and services in that area.  This Board, therefore, views VELCO’s Re-Route proposal as a significant improvement over its original proposal in this respect.  
DATED at Burlington, Vermont this 24th day of November, 2004
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�   According to the Stowe Electric Department decision, “[t]his assessment process is one that the Board has long used in balancing the costs and benefits of proposed electric utility infrastructure improvements.”  Id., at 17.  Under this concept, “projects with adverse environmental effects may still be approved under Section 248 if they are shown to be necessary for the public good.”  Id.
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